UN TED STATES
V.
DANA J. FQEY ET AL
| BLA 95- 64 Deci ded January 16, 1998

Appeal froma decision by Admnistrative Law Judge Ranon M Chil d
finding no discovery of valuabl e mineral deposits of sandstone or |inestone
on the Sone of La Madra dains #1 through #4 and A and B.  NW 564934; NWC
564935; NWC 564936; NWC 564937; NWC 564938; NWVC 564939.

MNfirnmed as nodifi ed.

1 Mning dains: Comon Varieties of Mneral s:
General ly--Mning dains: Gonmon Varieties of Mneral s:
Soecial Value--Mning dains: Common Varieties of
Mneral s: Uhique Property--Mning dains: Locatability
of Mneral: Generally--Mning Qains: Specific
Mneral (s) Invol ved: Linestone--Mning dains: Specific
M neral (s) Invol ved: Sandstone

During the period preceding the date Gongress enact ed
section 3 of the Act of July 23, 1955, sandstone and

| i nestone were | ocatabl e under the Mning Act of 1872.
Wien Gongress enacted the Cormon Varieties Act, it
renoved certain previously locatable mnerals fromthe
purvi ew of the Mning Law of 1872 and nade t hem subj ect
to the provisions of the Materials Act of July 31,
1947. To determne if sandstone or |inestone is

| ocatabl e, one nust ook to the intrinsic qualities of
the mneralization. To be |ocatable, the mneral
naterial nust have sone intrinsic quality that
differentiates it fromordinary deposits of sandstone
or linmestone. A show ng that the deposits are of
commerci al val ue does not, in and of itself, nake the
sandstone or |inestone contained in the deposits
uncomrmon varieties. The sandstone or |inestone
contained in the deposits nust hol d uni que properties
whi ch give thema conpetitive edge over ot her

sandst ones or | i nestones.
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Mning Qains: Determnation of Validity--Mning
dains: D scovery: Generally

As against the Lhited Sates, a mning cl ai nant
acquires no vested rights by location of a mning
claim Even though a claimnay have been perfected in
all other respects, unless and until a clainant is able
to showthat the claimis supported by a di scovery of
val uabl e | ocatabl e mneral wthin the boundaries of the
claim no rights are acquired. A discovery has been
nade i f mneral has been found, and the evidence is of
such a character that a person of ordinary prudence
woul d be justified in the further expenditure of his

| abor and neans, wth a reasonabl e prospect of success,
i n devel opi ng a val uabl e m ne.

Mning dains: Determnation of Validity--Mning
A ains: D scovery: Generally--Mning A ains:
Locatability of Mneral: Generally--Mning A ai ns:
Wt hdrawn Land

Wien a wthdrawal or simlar event affecting the
ability tolocate a clai moccurs, the existence of a

di scovery at the tine of the event becones critical to
the validity of amningclaam |If the mning claimis
perfected on the date the event transpires, certain
rights have vested in the clainant, and those rights
cannot be cancel ed by the action. n the other hand,

if no discovery is nade until after the event has
transpired, the claimhas not been perfected, no rights
have been acquired, and nothing is | ost by reason of
the event.

Admini strative Procedure: Adjudication--Mning dains:
General ly--Mning dains: Gonmon Varieties of Mneral s:
General ly--Mning dains: Gntests--Mning A ai ns:
Determnation of Validity--Mning dains: D scovery:
General |y

Wien the Governnent alleges that a mning claimis
invalid because it was | ocated for a mneral naned in
the Cormon Varieties Act, it nust establish a prina
facie case. Wen the claimant has filed an answer
asserting that the mneral material is of an uncomon
variety, the Gvernnent's prina faci e case may be nade
by a showng that the mneral material is sand, stone,
gravel , pumce, pumcite, or cinders, that its value is
conparable to simlar mneral naterial sold for a
common variety use, and that it has been unable to
identify any use for the mneral nateria commandi ng a
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hi gher price. Qnhce the Governnent's case i s present ed,
the cla nmant nust present sufficient evidence to
overcone the Governnent's case by a preponderance of
the evidence, and if the mneral clainant fails to
present sufficient evidence to preponderate, the
Gvernnent wll prevail, wth the resulting finding
that the mneral location is not supported by a

di scovery and is thus null and voi d.

Mning dains: Locatability of Mneral: Generally--
Rul es of Practice: Governnent Contests--Rul es of
Practice: Hearings

The issue of "locatability" presented by the Conmon
Varieties Act does not necessarily inplicate the
guestion of "discovery," and there is a na or

di stinction between the evidence and case | aw
applicable to each. The prudent nman test is not

appl i cabl e when consi deri ng whet her the mneral deposit
has a unique property giving it a distinct and speci al
value. QGonparing the value of mneral material on the
claimto anot her commercial deposit has direct bearing
on an uncommon variety determination, but little
bearing on narketability.

Mning dains: Cormon Varieties of Mneral s:

General ly--Mning dains: Gonmon Varieties of Mneral s:
Lhi que Property--Mning Qains: Locatability of
Mneral : General |y

A common vari ety deposit does not possess a distinct,
speci al economc val ue over and above the nornal uses
of the general run of such deposits. Wen the
preponder ance of the evi dence supports the concl usi on
that the use to which the mneral naterial is being put
is a coomon variety use, the mneral naterial nust
carry sone special economc val ue over and above the
general run of such deposits when applied to that use.
If, on the other hand, the mneral nateria commands a
premumover that sold for coomon variety uses, that
fact is in and of itself evidence that the mneral
nmateria is an uncommon variety. |If the sales price
for the material sold for a particul ar use far exceeds
the average sales price, the price differential
advances the argunent that the mneral naterial has
sone property giving it distinct and special val ue.

APPEARANCES [Daniel T. Foley, Esq., Foley & Jones, Las \Vegas, Nevada, for
Appel lants; Burton J. Sanley, Esq., Assistant Regional Solicitor, dfice
of the Regional Solicitor, US Departnent of the Interior, Sacranento,
Gilifornia, for the Lhited Sates.
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(PN ON BY ADM N STRATI VE JUDEE THRRY

Dana J. Foley, et al. 1/ (Appellants) appeal froma Septenber 12,
1994, Decision by Admnistrative Law Judge (ALJ) Ranon M Child follow ng a
contest initiated when the Bureau of Land Managenent (BLM chal | enged the
validity of six unpatented placer mning clai ns described as the Sone of
La Madra #1 through #4, Aand B, situated wthin secs. 8, 17, and 20, T. 20
S, R 59 E, Munt Dablo Mridian, Qark Gounty, Nevada.

In his Decision, Judge Child concl uded:

3. (ontestant established a prina facie case of the |ack of
a valid discovery of |inestone deposits possessing a uni que
property or conbi nati on of properties giving the deposits a
distinct and special val ue.

4. Oontestant established a prina facie case of the |ack of
a uni que property or conbi nati on of properties giving the
sandst one deposits a distinct and special val ue.

5. Neither the proximty of the subject clains' |inestone
and sandstone deposits to the Las Vegas nmarket, nor the
accessibility of the deposits by road, nor the anount of
overburden on the clains is an intrinsic characteristic of the
deposits upon which a distinct and special val ue deternination
can be based.

6. The color variation in the subject clains' sandstone
deposits is a coomon attribute of building stones available in
the Las Vegas area which does not qualify as a uni que property
upon whi ch to base a determnation of distinct and special val ue.

7. (ontestees failed to prove by a preponderance of the
evi dence the existence of a valid discovery of a linestone or
sandst one deposit possessing a uni que property or conbination of
properties giving the deposit a distinct and special val ue.

(Decision at 13-14.)

The Appel lants seek to overturn the Decision of Judge Child which
found that they failed to prove by a preponderance of the evi dence that
deposits of |inestone and sandstone properties giving distinct and special
val ue had been di scovered prior to the wthdrawal of the area frommneral
entry.

1 Appellants are Dana J. Foley, Daniel T. Foley, Patrick G Foley, Helen
A Fol ey, Thomas Bodenstei ner, Joseph M Foley, Betty J. Foley, and Janes
L. Hogan.
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Oh My 5 and June 24, 1989, Appellants |ocated the Sone of La Madra
#1 through #4 placer mning clains 10 mles west northwest of Las \egas,
Nevada, in Qark Gounty for sandstone, and on July 4, 1989, they | ocated
the Sone of La Madra placer mning clains A and B for chem cal -grade
linestone. (Tr. 41-42; Tr. 392-93.) Previously, on July 31, 1980, the
| and enconpassed by the clai ns had been designated part of the La Madra
Mbunt ai ns Wl derness Sudy Avea. (Ex. G4, at 2.) O Novenber 16, 1990,
the land wthin the boundaries of the clains was w thdrawn from m neral
entry by the Red Rock Ganyon National Gonservation Area Establishnent Act,
Pub. L. No. 101-621. (Tr. 39-40.) The Las Vegas D strict Manager, BLM
thereafter determned that mning the six Sone of La Madra clai ns woul d be
i nconpati ble with the conservation of other resources specifically covered
inthe legislation establishing the Red Rock Canyon National (onservation
Area. (Tr. 39-40.) Awvalidity examnation was then initiated to deternine
the validity of the subject mning clains.

The Appel l ants recei ved notice of the pending validity examnation by
certified letter dated Decenber 1, 1990, and were invited to attend the
field portion of the validity examnation. (Ex. G4, at 2.) The field
exam nation was conducted by BLMmneral examners on January 23-25, 1991,
and March 3-7, 1991. (Tr. 42-43.) Wth respect to the |inestone deposits,
the BLMmneral examners found:

The cl ai nants have not denonstrated that chemcal grade
linestone exists in sufficient quantity that a person of ordinary
prudence woul d be justified in the further expenditure of his
| abor and neans wth a reasonabl e prospect of success in
devel oping a val uabl e mne. They have al so not established nor
attenpted to establish a narket, either for chemcal or
netal lurgical grade |inestone or |inestone suitable for the
production of cenent, for the |inestone present on the subject
clains, nownor at the tine of wthdrawal .

I nvest nent in devel opnent of |inestone for chemcal or
netal | urgi cal purposes or for the production of cenent on the
subj ect clains would be extrenely risky and uncertain. A
prospecting target has been pinpointed. A nost, additional
exploration nmay be justified. No discovery, as it relates to
either chemcal grade |inestone, netal lurgical grade |inestone or
linestone of a grade suitable for the production of cenent, has
been nade.

(Ex. G4, at 22.)

In eval uating the sandstone wthin the six clains, the BLMm neral
examners determned: "[We did not find a unique property that gives the
Sone of La Madra sandstone a distinct and special value that is reflected

in reduced costs of production. The Sone of La Madra deposits are simlar
in value to known coomon variety deposits.” (Ex. G4, at 40.)
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After evaluating both the |inestone and sandst one deposits, the BLM
exam ners recommended:

ontest should be initiated agai nst the Sone of La Madra #1
(NMC 564934), S one of La Madra #2 (NWC 564935), Sone of La
Madra #3 (NWVC 564936), Sone of La Madra #4 (NWC 564937), S one
of La Madra A (NVC 564938), and Stone of La Madra B (NVC 564939)
charging that:

-Locat abl e mneral s have not been found wthin the
limts of the clains in sufficient quantities and/ or
qgualities to constitute a discovery of a val uabl e
mneral deposit.

-The mneral naterial found wthinthe [imts of
the clains is not a val uabl e mneral deposit under
Section 3 of the Act of July 23, 1955, (69 Sat. 367,
30 USC 601).

Id.

The contest thereafter initiated by the Las Vegas O strict Mnager,
BLM resulted in the ALJ Decision, part of which is quoted above. In their
appeal to this Board, Appellants claimthat the Governnent coul d not
establish a prina faci e case regardi ng the sandst one cl ai n because t he
Governnent' s "expert wtnesses” had no expertise and | acked qualifications
to testify about the narketability of the sandstone. (Appellants' Brief at
6-9.) Second, Appellants urge that the ALJ not only all owed the Gover nnent
geol ogi sts to testify as experts, he "arbitrarily and capriciously
characterized their extrenel y weak evi dence as bei ng credi bl e, persuasive
and significant." (Appellants' Brief at 9.) Further, Appellants assert
that the ALJ ignored the wealth of creditabl e evidence presented to prove
the validity of the sandstone clains. (Appellants' Brief at 12-13.)
Fnally, Appellants claimthat the Gvernnent itself proved the validity of
the their |inestone clains by a preponderance of the evidence and that the
ALJ arbitrarily and capriciously ruled to the contrary. (Appellants' Brief
at 14-17.)

Inits Answer, Respondent asserts that while Appellants attack the BLM
mneral examners because they claimthey were unqualified to testify on
the issue of nmarketability, that issue was not reached in this case.
(Respondent's Answer at 2.) Respondent urges that Appel lants nust show
they have a di scovery of |ocatable mneral before narketability becones
rel evant. Respondent asserts that Appel |l ants have not denonstrated a
di scovery of |inestone, even though the surface exposures show that the
quality of linestone at depth mght be of chemical grade, because they
failed to test sufficiently to determne either the quality of the deposit
at depth or its extent. (Respondent's Answer at 2.) Likew se, Respondent
clains Appellants have failed to denonstrate that the sandstone | ocated on
the cl ai N possessed any unique quality giving it special value, i.e., no
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one would pay nore for it. (Respondent's Answer at 2.) Respondent argues
that Appel lants had to denonstrate that the sandstone on the clai ns was

| ocat abl e, before the issue of nmarketability becane rel evant, and they
failed to do so. (Respondent's Answer at 2.) Respondent expl ai ns:

BLM M neral Examiner Burch conducted a narket survey and
investigation to determne whether the sandstone on the cl ai ns
was common variety. Hs survey determned that the stone coul d
be sold, but not at a price higher than conpeting building stone.

He nmade no attenpt to determne whether either the |inestone or
the sandstone coul d be narketed at a profit because, in his

opi nion, Appellants had not nade a di scovery of a val uabl e
deposit which woul d warrant such an examnation. Hs narket
survey entail ed displaying of sanpl es of the sandstone to
distribution yards in Arizona, Nevada, and Southern California.
M. Burch was not required to narket the stone; his duty was to
ascertai n whet her the sandstone on the clai ns had any uni que
quality that would bring a higher price or |ower mning costs.
Burch was certainly well qualified to nmake this determnati on.
He described, in detail, his efforts to determne whether the
sandstone fromthe clai ns was "common variety" naterial .

(Respondent’ s Answer at 2-3.)

[1] Appellants located the clains in this case for building stone,
the Sone of La Madra #1 through #4 for sandstone and the Sone of La Madra
Aand Bfor linestone. (Tr. 388-94.) Both minerals were | ocatabl e under
the Mning Law of 1872 prior to QGongressional enactnent of section 3 of the
Gormon Varieties Act of July 23, 1955, 30 US C 8§ 611 (1994). 2/ Wen the
Gonmon Varieties Act was enacted, Qongress renoved certai n previously
| ocatabl e minerals fromthe purview of the Mning Law of 1872 and rendered
themsubject to the Miterials Act of July 31, 1947, 30 US C 8§ 601 (1994).

The Gonmon Varieties Act states:

No deposit of common varieties of sand, stone, gravel,
pumice, pumcite, or cinders * * * shall be deened a val uabl e
mneral deposit wthin the mning laws of the Lhited Sates so as
to give effective validity to any mning clai mhereafter |ocated
under such mning | ans: Provided, however, that nothing herein
shal| affect the validity of any mning I ocation based upon
di scovery of sone other mneral occurring in or in association
wth such a deposit. "QGommon varieties" as used in this

2/ This Act wll hereinafter be referred to as the Conmon Varieties Act.
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subchapt er and sections 601 and 603 of this title does not

i ncl ude deposits of such material s which are val uabl e because t he
deposit has sone property giving it distinct and specia val ue
and does not include so-called "bl ock pumce” which occurs in
nature i n pi eces having one di nension of two inches or nore.

30 USC § 611 (1994).

A common variety mneral is further defined at 43 CF. R 8§ 3711. 1.
The provisions of 30 US C 8§ 611 (1994) are restated in paragraph (a) of
that regulation. Paragraph (b) further provides, in pertinent part:

(b) "Common varieties" includes deposits which, although
they nay have val ue for use in trade, nanufacture, the sciences,
or in the nechanical or ornanental arts, do not possess a
di stinct, specia economc val ue for such use over and above the
normal uses of the general run of such deposits. Mneral
nat eri al s whi ch occur commonly shall not be deened to be "comon
varieties" if a particul ar deposit has distinct and speci al
properties naking it comercially valuable for use in a
nmanuf acturing, industrial, or processing operation. In the
determnation of commercial val ue, such factors may be consi dered
as quality and quantity of the deposit, geographical |ocation,
proximty to narket or point of utilization, accessibility to
transportation, requirenents for reasonabl e reserves consi stent
wth usual industrial practices to serve existing or proposed
manuf acturing, industrial, or processing facilities, and feasibl e
net hods for mning and renoval of the material .

43 CF.R § 3711 1(h).

A linestone or sandstone deposit which has sone property or aggregate
of properties giving it distinct and special val ue is | ocatable under the
Mning Law of 1872. See Lhited Sates v. Miltiple Wse, Inc., 120 |IBLA 63,
77 (1991). To determne whether the sandstone or |inestone deposit is
locatable, the intrinsic qualities of the mneralization, as well as the
econom c val ue, nust be examned. The regul ations thus provide that
"[Mineral materials which occur conmonly shall not be deened to be ' common
varieties' if a particular deposit has distinct and special properties
naking it comercially valuable for use in a manufacturing, industrial, or
processing operation.” 43 CF.R 8 3711.1(b). The test is al ways whet her
the mneral has sone intrinsic quality that differentiates it fromother
ordinary deposits. Inportantly, however, a show ng that the deposit is of
commer ci al val ue does not necessarily give the mneral nmaterial wthin the
deposit the character of "uncommon variety.” LLhited Sates v. Miltiple
ke, Inc., supra; see also Lhited Sates v. US Mneral s Devel opnent
Qorp., 75 Interior Dec. 127, 134 (1968). For this reason, the |inestone
and sandstone deposits at issue in this case nust hol d those uni que
properties giving it distinct and specia value, and thus a conpetitive
edge
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over general run linestone and sandstone. See Lhited Sates v. Miltiple
ke, Inc., supra; Lhited Sates v. Thonas, 1 | BLA 209, 217, 78 Interior
Dec. 5 11 (1971).

Wth regard to the linestone in Sone of La Madra A and B, a show ng
that it is of chemcal grade could nmake it |ocatable. The applicabl e
regulation, 43 CF. R 8 3711.1(b) provides, inter alia, that "[l]inestone
suitable for use in the production of cenent, netal lurgical or chem cal
grade |inestone, gypsum and the like are not 'common varieties.'” Wth
respect to chemcal grade, this Departnent held in Lhited Sates v. (has.
Pfizer & M., 76 Interior Dec. 331, 342-43 (1969), that "linestone
containing 95 percent or nore cal ci umand nagnesi umcarbonates is an
uncommon variety of |inestone which remai ns subject to | ocati on under the
mning | ans. "

Smlarly, wth respect to the sandstone deposits in La Madra #1
through #4, there nust be a determnation that it is of an uncormon variety
for it to be locatable. There nust be a conparison of the deposit wth
other deposits of simlar materials in order to ascertai n whet her the
deposit has a property giving it a distinct and special value. LUhited
Sates v. Chartrand, 11 IBLA 194, 201 (1973). |If the sandstone is to be
used for the sane purposes as other material s of conmon occurrence, then it
nust possess sone property whi ch gives the deposit a distinct and speci al
econom c val ue for such uses, which value is generally reflected by the
fact that it cormands a higher price in the narket place. hited Sates v.
Miltiple Use, Inc., supra, at 78; Lhited Sates v. Chartrand, supra, at
202; Lhited Sates v. Gilifornia Soylaid Products, 5 IBLA 179 (1972); see
also Lhited Sates v. Thomas, supra, at 217.

[2] Once it is determned that a deposit is |ocatabl e under the
Mning Law of 1872 when it neets the standards described above, we nust
examne the requirenents for naking and naintaining a di scovery capabl e of
supporting a mning claim As against the Lhited States, a mning clai nant
acquires no vested rights by staking a mning claim Even though a claim
nay have been perfected in all other respects, unless and until a clai nant
is able to showthat a claimis supported by a discovery of val uabl e
|ocatabl e mineral wthin the boundaries of the claim no rights are
acquired. lhited Sates v. Miltiple Wse, Inc., supra, at 79; see al so
Lhited Sates v. Gleman, 390 US 599 (1968).

In Gastle v. VWnble, 19 Interior Dec. 455 (1894), this Departnent
establ i shed the standard for determni ng whether there has been a
di scovery—the "prudent nan" test. A though established nore than 100 years
ago, this test renains the accepted standard for this determnation. A
di scovery has been nade if "mineral s have been found and the evidence is of
such a character that a person of ordinary prudence would be justified in
the further expenditure of his labor and neans, wth a reasonabl e prospect
of success, in developing a valuable mne." 1d. at 457.
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The "narketability test” cited by Appellants in their argunent,
(Appel lants' Brief at 6-9), is nerely a neans of ascertai ni ng whet her there
wll be a "valuable mne" and is not a suppl enental or conpl enentary
standard. ited Sates v. Miltiple Wse, Inc., supra, at 80. The
requi renent of show ng that the evidence is of such a character that there
is a reasonabl e prospect that the cormercial val ue of the deposit exceeds
the cost of extracting, processing, transporting, and narketing the
contained mnerals renains valid. 1d.

Wien establishing the potential sales price of the sandstone and
linestone, Appellants here needed only to denonstrate a potential narket
for the product at a price narking it as special and distinct. Actual
sales were not required. See Lhited Sates v. Foresyth, 100 | BLA 185, 239,
94 Interior Dec. 453, 483 (1987). Evidence of narket potential is
custormarily given through the testinony of a person having specific or
general know edge of the existing narket. See, e g., id.; Lhited Sates v.
Wiittaker, 95 I BLA 271, 286 (1987). That person nay have know edge of
narket conditions as a seller or as a buyer of that product or as an
i ndependent observer. See Lhited Sates v. Shiny Rock Mning Gorp., 112
| BLA 326, 352-353 (1990).

Wiere the sal e of either sandstone or |inestone in the avail abl e
narkets mght be considered a sal e of cormon variety mneral, that fact
nust be consi dered when determni ng whether there is a discovery of a
| ocat abl e deposit. The uncommon (Il ocatable) mneral nust support the
mni ng operation, and the sal e of common variety mnerals may not be
consi dered when forecasting profitability. See Lhited Sates v. Foresyth,
100 1 BLA at 240-48, 94 Interior Dec. at 484-88.

[3] Wen, as in this case, the |and upon which the clains are | ocated
iswthdrann frommneral entry, the existence of a discovery prior to the
w t hdrawal becones critical to avalidity determnation. If the mning
claimwas perfected on the date of the wthdrawal, certain rights have
vested in the clainant, and those rights cannot be cancel | ed by the
wthdrawal . onversely, if there was no discovery until after the
w thdrawal , the claimwas not perfected on that date and no rights were
acquired. See Lhited Sates v. Miltiple Wse, supra, at 81, Lhited Sates
v. Wchner, 35 I BLA 240 (1978).

[4, 5] The distinction between the issues of discovery and | ocation
is critical when, as here, the parties are litigating whether a mning
clamis invalid because it was |ocated for one or nore of the mnerals
naned in the Gommon Varieties Act. |If the mneral deposit is val uabl e
because it has sone unique property giving it distinct and special val ue,
it is not a coomon variety and may be | ocat ed.

Thus, when the Governnent has presented a prina facie case that the
mneral is a conmon variety and not subject to |location, the Appel l ants

nust denonstrate by a preponderance of the evidence that the deposit has
sone uni que property giving it distinct and special value in order to
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establish that it is subject to location. Smlarly, the Gvernnent has
the responsibility to establish a prina facie case when a Gver nnent -
initiated contest involves a question of the existence of a discovery. It
nay do so by presenting evidence that the val ue of the mneralization fails
to satisfy the prudent nan test in one or nore respects. |If the clai nant
does not present sufficient evidence to preponderate, the Governnent wl |
prevail, wth aresulting finding that the mnera |ocation is not
supported by a discovery and is null and void. See, e.g., Lhited Sates v.
Parker, 82 IBLA 344, 353, 91 Interior Dec. 271, 276 (1984), and cases cited
t herei n.

[6] As previously noted, a common variety deposit does not possess a
di stinct, special economc val ue over and above the nornmal uses of the
general run of such deposits. See 43 CF R § 3711.1(b). Wen the
pr eponder ance of the evi dence supports the conclusion that the use to which
the mneral naterial is being put is a coomon variety use, the mneral
naterial nust carry sone distinct, special economc val ue over and above
the general run of such deposits when applied to that use. If, on the
other hand, the mneral nateria commands a premumover that sold for
common variety uses, that fact is, in and of itself, evidence that the
mneral naterial is an uncormon variety. |If the sales price for the
nmaterial sold for a particul ar use far exceeds the average sal es price for
such use, the price differential advances the argunent that the mneral
naterial has sone property giving it distinct and special value. See
Lhited Sates v. Miltiple Use, Inc., supra, at 101-02.

The Gourt of Appeals for the Nnth Qrcuit established standards for
di sti ngui shi ng between common and uncomon varieties in M:C] arty v.
Secretary of the Interior, 408 F.2d 907 (9th Qr. 1969). In Mdarty,
an arms- Iength purchaser's wllingness to pay nore than the conmon
variety price" for a particular mneral strongly supported a finding that
the deposit was intrinsically unique. |d. at 908-09.

V& turn to the linestone and sandst one deposits, respectively. Were,
as here, the | and occupi ed by the six mning clains has been wthdrawn from
operation of the mning laws, the validity of the clains nust be tested by
the val ue of the mneral deposit as of the date of the wthdrawal (1990),

3/ InMdarty, the court set out principles to determne unconmon
variety, as follows: (1) the stone in question is conpared wth ot her
deposits of such minerals generally; (2) the mneral deposit in question
nust have sone uni que property; (3) the unique property nust give the
deposit a distinct and special value; (4) if the special value is for other
uses to which ordinary varieties of the mineral are put, the deposit nust
have sone distinct and specia value for such use; and (5) the distinct and
special val ue nust be reflected by the higher price which the material
commands i n the narket place.
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as well as the date of the hearing (1994). See Lhited Sates v. Garner, 30
|BLA 42, 66 (1977). If, at the tine the | and was w thdrawn fromoperation
of the mning laws, the clains were not supported by di scovery of val uabl e
mneral deposits, the land wthin the boundaries of the clains woul d not be
excepted fromthe effects of the wthdrawal, and such clai ns coul d not
thereafter becone valid even though the val ue of their mneral deposits

i ncreased due to a change in the narket or because of the finding of
additional mneral. Id.

As noted earlier, discovery of a mneral deposit sufficient to support
avalidmning claimrequires the deposit be of such quality and quantity
that a person of ordinary prudence would be justified in the further
expenditure of his tine and neans wth the reasonabl e prospect of success
in developing a valuable mne. Uhited Sates v. Foresyth, 100 I BLA at 208,
94 Interior Dec. at 453, and cases there cited. BEven though a cla mnay
have been perfected in all other respects, unless and until a clainant is
able to showthat the claimis supported by a di scovery of val uabl e
| ocatabl e mineral wthin the bounds of the claim no rights are acquired.
Lhited Sates v. Gleman, 390 US 599 (1968); lhited Sates v. Miltiple
ke, Inc., supra, at 79.

To det ermne whet her Respondent presented a prina facie case of a | ack
of a discovery of a chemcal |inestone deposit prior to the date of
wthdrawal of the land frommneral entry in 1990, we |l ook to the testinony
of Avin Burch and Jeffrie Garrett, BLMs mneral examners, and the
mneral report prepared by BLM See Ex. G4 Fomthe BLM mneral
examners' testinony and review of the mneral report, we are convi nced
that there is insufficient evidence to showthe quality and quantity of
linestone at a depth sufficient to support a discovery.

Garrett testified that when he examned the clains, there was no
evi dence of mning or exploration of linestone. (Tr. 186.) Further,
Garrett's testinony established that there was no exposure of the |inestone
at a depth to determine mneral consistency, (Tr. 189), and, in his expert
opi nion, there was no exposure of |inestone on the clains sufficient,
either inquality or quantity, to support the discovery of a val uabl e
mneral deposit. (Tr. 189.)

Ve further determine that the evidence presented by Appellants in
response to the prina faci e case of Respondent before Judge Child was
insufficient to preponderate on the issue of |ack of discovery of a
val uabl e mneral deposit of linestone. The principal evidence presented by
Appel | ants concerni ng the di scovery of an uncommon chem cal - grade | i nest one
deposit prior to wthdranal was the testinony of Joe Fol ey, one of the
Appel l ants, that he had taken a mining engineer, R chard Hatch, to the
clains in 1989. The hearsay testinony fromFol ey that Hatch had opi ned,

w t hout conducting any chemcal analysis or fully examning the clains,
that "industrial |inestone” was present, constituted the sol e evidence of
uncommon | i nestone being determned prior to 1990. (Tr. 389-92.) Hatch
did not testify and no chemcal anal ysis was conducted by Hatch or any
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other person prior to wthdranal as a result of this examnation. The only
other testinony of significance concerning the |inestone deposit presented
by Appel | ants was adduced fromJohn G adden Qeary, a geologist. He
testified that al though he had not tested the |inestone, he had revi ened
the tests of channel sanpl es taken by BLMfromthe surface, after

w thdrawal , and coul d reasonably predict that the high quality woul d be
consi stent along strike and down dip of that |inestone bed. (Tr. 336.)

Despite testinony fromAppel lants' wtness concerning the inference to
be drawn fromsanpl es taken by BLMafter wthdrawal, BLMw tness Garrett's
expert testinony that there was insufficient evidence of discovery of
unconmon variety |linestone prior to wthdrawal, or after wthdrawal, based
upon the sanpl es taken and ot her avail abl e evi dence, warrants a
determnation that Judge Child s Decision is supported by a preponder ance
of the evidence. See Lhited Sates Fsh and Widlife Service, 72 | BLA 218,
220 (1983). 4/

Wth respect to the sandstone deposits, Respondent established a prina
facie case that they were not subject to | ocation through the testinony of
Burch that the deposits | acked a uni que property or conbi nation of
properties giving thema distinct and special value. Burch explained in
his testinony that after view ng other deposits of building stone and after
investigating the market for building stone, he found that the sandstone
deposits on the La Madra clains do not have a unique intrinsic property.
Respondent’' s witness correctly noted that the proximty to narkets does not
constitute an intrinsic characteristic of the deposits upon which a
distinct and specia val ue determnation could be based. See Lhited Sates
v. Henri (Oh Judicial Remand), 104 IBLA 93, 98-99 (1988). Burch al so
poi nted out that the sandstone | ocated on the clains was not honogeneous.
(Tr. 65-67, 75-76, 166.)

4/ (ne argunent, not raised, woul d have likely precluded a finding that a
val i d discovery of chemical -grade |inestone was nmade on the Sone of La
Madra A and B Wien Appel lants | ocated the Sone of La Madra A and B
chenmical -grade |inestone clains on July 4, 1989, they did so as buil di ng
stone placer clains. See Tr. 41-42; Tr. 392-93. In US v. Haskins, 59
IBLA 1, 49 (1981), the Board stated that if the linestone is chiefly

val uabl e because of chemcal or netal lurgical properties, the proper node
of location is dependent upon the nature of the deposition. In Haskins,
supra, at 44, we noted that "[a] placer discovery wll not sustain a | ode
[ocation nor a | ode discovery a placer |ocation" (quoting Gle v. Ral ph,
252 US 286, 295 (1920)). Thus, assuming the linestone on the clains is
inlode form the clains, in so far as they purport to be | ocated for
chenical -grade | inestone, were not properly | ocated as buil di ng stone

pl acers. Because this issue was not raised in the contest, however, it nay
not be relied on by the Board to dispose of the clains. See Lhited Sates
v. Mller, 138 I BLA 246, 278, n.18 (1997); lhited Sates v. MH wai ne, 26

| BLA 20 (1976).
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The evi dence adduced fromMneral Examiner Burch's investigation
reflects that the stone fromthe clains neither serves a use whi ch ot her
sandstones fromot her deposits cannot serve, nor can it be mned at a | ower
cost than other conpetitive building stones. The testinony of Burch al so
reflected that the coloration of the La Madra stone was not significant
when conpared wth other Aztec sandstone available in the Las \Vegas area.
V& specifically concur inthe ALJ' s finding that the stone possesses
nei ther uni que characteristics nor use for applications beyond that which
other |ike common building naterial s coul d be put.

Intheir effort to preponderate on this issue, we find Appel | ants have
not net their burden. V¢ concur wth Judge Child that the Appel |l ants have
nei ther shown that the sandstone serves a use which other building stones
cannot serve nor that the sandstone woul d coomand a price hi gher than that
of other building stone. (Decisionat 9.) Hght wtnesses testified on
this issue for Appellants, but only Patrick Foley and Bert Vérd
specifically addressed the relative price at which La Madra sandst one m ght
be sold. VWard s testinony was anbivalent. He first stated: "[I]t's hard
to say yes or no, would | pay nore." (Tr. 385.) He then stated that he
woul d because of the proximty of the stone to the Las Vegas nmarket. (Tr.
385.) Price affected by proxi mty, however, can never be used to eval uate
the intrinsic quality of mneral in an uncommon variety determnation.
Lhited Sates v. Henri, supra, at 98-99.

Wrd also testified that the range of color in the La Madra sandst one
woul d likely cause himto pay nore for this stone, because he woul d not
have to deal with nore than one seller of different color stones. (Tr.
386.) Judge (hild properly found in his Decision, however, that this
Departnment has repeatedly held that variation in color is a conmon
attribute of building stones whi ch does not qualify as a unique property
upon whi ch to base a determination of distinct and special value. See 1
Am L of Mning 8 8.01[4][b][ii] (2nd ed. 1984) (citing nunerous deci sions
of the Departnent). Mre inportantly, the mneral report prepared by BLM
for the La Mdra clains, (Ex. G4), notes that several area deposits of
sandst one possess this characteristic color variation. In any event, wth
respect to the clains individually, Appellants have never presented
evi dence concerni ng whi ch of the all eged uni que characteristics exist on
each.

Athough Patrick Foley testified that the La Madra sandst one woul d
sell for a higher price and thus shoul d be consi dered an unconmon vari ety,
hi s opi nion was not supported by any specific offers or anythi ng beyond
general expressions of interest he had received frombuilders. (Tr. 252-
73.)

Fnally, Appellants' attenpt to preponderate by offering testinony
that the accessibility of the deposit and the | ack of overburden woul d
allowfor lowcost mning, and thus support a determination as an unconmon
deposit. (Tr. 265-66, 319-21.) As we stated in Lhited Sates v. Miltiple
Wse, supra, at 94, however, the anount of overburden is not an intrinsic
gual ity of the stone being mned, and thus is of "no consequence" in
determning whet her a deposit is conmon or uncommon. S mlarly, the fact
t hat
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the La Madra clains are easily accessible to existing roads is an extrinsic
factor which bears on economc viability of the deposit, but is not a

uni que property which gives the deposit a distinct and special value. See
Lhited Sates v. Henri, supra, at 98-99.

In reviewng the Appel lants' challenge to the qualifications of
Mneral Examner Burch, we are unpersuaded. In delineating his experience
as a supervisory geol ogist, we concur wth Judge Child that Burch has been
establ i shed as an experi enced prof essi onal who has been heavily invol ved in
the devel opnent of training courses for validity examnation, econom c
eval uation, and appraisal of mning clains. (Decisionat 7; Tr. 96-97.)

Wil e not specifically included in their briefs to this Board, at the
hearing, Appellants raised the i ssue of whether they shoul d be af forded the
further opportunity to sanpl e the clains and conduct a narket anal ysis.
Respondent’ s counsel S anl ey specifically offered Appel | ants t hat
opportunity at Tr. 8-9:

| tell you right now Your Honor, that, in ny opinion, the
Bureau was in error in suspending that plan and not allow ng the
plan to proceed. * * * A this point intine, the Bureau is
prepared to allowthe Gontestees to go out and, according to
thei r second plan of operations, are prepared to lift that
suspensi on and approve the plan of operations as we speak.

* * * * * * *

" mvery concerned that this be placed on the record and
that a decision be nade finally and conpl etely that binds the
Gontestees on this issue for it absol utely woul d serve no purpose
to go forward wth this contest and then have this issue rai sed
on appeal at a higher |evel and have the natter be renmanded back
to go over the sane naterial .

n behal f of Respondent, Sanley then stated that if Appellants accepted
the offer, the Governnent woul d stipulate to a continuance of the hearing
inorder tolet themproceed under their plan. (Tr. 9.) Wen Judge hild
asked Appel l ants' counsel: "As far as you' re concerned, the narket study
opportunity provided by BLMis neani ngl ess to the Gontestees and you w sh
to go forward?" Appellants' counsel responded: "That's correct, Your
Honor." (Tr. 26.)

In his Decision, instead of relying upon the waiver executed by
Appel lants on the record above, Judge Child found that Appell ants, by
failing wthin the tine prescribed to appeal to this Board the BLM
Deci si ons denyi ng and then suspendi ng Appel | ants' plans of operations, as
they were advised in witing they could do, were precluded by the doctrine
of admnistrative finality fromraising any issues related to denial or
suspensi on of those plans. (Decision at 11.) Ve find that equity dictates
otherwse. Qven the statenents of Sanley above that BLMwas in error in
failing to all ow Appel lants' plans to go forward, we find that Appellants
were not bound by their failure to appeal the plans of operations
Deci si ons.
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However, by not accepting BLMs offer at the hearing and choosing to go
forward wth the hearing in this case, we find Appel | ants wai ved any
objection to their inability to undertake operations pursuant to their
plan. The Decision is thus nodified accordi ngly.

VW are simlarly troubl ed by Judge Child s lack of precisionin his
use of the terns "l ocation” and "di scovery" in Gonclusions of Law#3 and #4
of his Decision. (Decision at 13.) Amneral deposit is |ocatable as an
uncommon variety under the mning lawif it has sone intrinsic quality that
differentiates it fromordinary deposits of the sane mneral, such that
this unique property gives it a conpetitive edge over general run deposits
of the mneral. Uhited Sates v. Miltiple ke, Inc., supra, at 77. A
di scovery has been nade if "mneral s have been found and the evidence is of
such a character that a person of ordinary prudence would be justified in
the further expenditure of his labor and neans, wth a reasonabl e prospect
of success, in developing a valuable mne." GCastle v. Wnbl e, supra, at
457. In the case of the sandstone deposits on the clains, since there is
no | ocatabl e mneral deposit, there can be no discovery. Wth respect to
the |inestone deposits on Sone of La Madra A and B, we are satisfied that
the quantity and quality of the mneral was not established such that a
person of ordinary prudence would be justified in the further expenditure
of his labor and neans to develop a mne. To the extent the Goncl usi ons of
Law at page 13 of the Decision do not clearly reflect the distinction
between the terns, as set forth above, they are so nodified.

In the present case, Appellants have not net their burden in
overconmng the Governnent' s case by a preponderance of the evidence either
wth respect to (1) establishing discovery of the |inestone deposit,
because 1 nsufficient evidence was presented wth respect to the cal ci um
carbonat e content throughout the deposit and the size of the deposit was
not shown to be sufficiently large that it woul d be economcal to mne, or
(2) wth respect to establishing discovery of an uncommon sandst one
deposit, because Appel lants failed to preponderate wth respect to the
i ssue of a unique property giving a distinct and special val ue which coul d
command a price whi ch exceeded that paid for other |ocal mnulti-col ored
sandst one.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Janes P. Terry
Admini strative Judge
| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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